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United States Appeals
Court Rules that Inline
Linking is Copyright
Infringement

United States web sites that display and link
to third party images and content shoutd
pay careful attention to an important copy-
right infringement and fair use decision in
February by a federal appeals court in
California. In Kelly v. Arriba Soft Corporation,'
the United States Court of Appeals for the
Ninth Circuit covering California, held that
an Internet image search engine’s copying
and displaying of thumbnail images in re-
sponse to a user’s query was not a copy-
right infringement but rather a fair use.
Additionally, in addressing an issue of first
impression, the court ruled that the web-
site’s use of inline linking and frames to dis-
play full-sized images residing on a third
party’s server was a copyright infringement.

Image search engine provided
access to plaintiff’s images

Plaintiff Ketly is a professional photographer
who displays images on his website and on
authorised third party sites. Defendant
Arriba [now doing business as Ditto.com],
operates an Internet image search engine
that permits users to enter a search query
and then returns and displays images
matching the query.

Arriba built its database by using a web
crawler that searched the web for images
and then downloaded full-sized copies of
the images to its computers. Arriba then
generated smaller, low resolution images —
known as ‘thumbnails’ — for display, and
deleted the originals.

When a user entered a search term into
the query box, Arriba’s servers displayed
thumbnails responsive to the search, as well
as an Arriba banner, advertising and text de-
scribing the size of the image. If the user
clicked on a thumbnail or a view ‘source’
link, the user saw a full-sized version of the
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same image that would be dispiayed in the
user’s browser. Although the full-sized
image appeared to the user to be part of
the Arriba site, the images were actually de-
livered to the user's computer from a third
party site through an inline link or frame
from Arriba’s site.

After Arriba’s crawler copied Kelly’s im-
ages into Arriba’s database and made them
returnable by search on the Arriba site,
Kelly sued for copyright infringement. Kelly
claimed infringement arising from: 1)
Arriba’s copying and display of the thumb-
nail images served from Arriba’s servers;
and 2) Arriba’s display of the full-sized im-
ages served from third party servers that
were displayed to users through Arriba’s in-
line links and frames.

Arriba’s use of the thumbnail
images was a fair use

The court described fundamental United
States copyright law that provides that the
copyright owner has the exclusive right to
reproduce, distribute and publicly display
copies of their work.? Kelly established a
prima facie case of copyright infringement
of the thumbnails because it was undis-
puted that Kelly owned the copyright to the
images and that Arriba copied them.

The court found, however, that there was
no copyright infringement of the thumbnails
because Arriba’s use in this context was
protected by fair use. Fair use is a statutory
exception to copyright infringement that
‘permits courts to avoid the rigid application
of the copyright statute when, on occasion,
it would stifle the very creativity which [the
copyright] law is designed to foster

Determining whether a particular use is a
‘fair use’ is very fact specific, and depends
upon the following factors set forth in the
Copyright Act:

)  The purpose and character of the use,
including whether such use is of a
commercial nature or is for nonprofit
educational purposes;

2)  The nature of the copyrighted work;

3) The amount and substantiality of the
portion used in relation to the copy-
righted work as a whole; and

4)  The effect of the use upon the poten-
tial market for or value of the copy-
righted work.*

The Arriba Soft court balanced the four fac-
tors and, relying heavily on the first factor,
determined that Arriba’s use of the thumb-
nails was a fair use.The court found that the
purpose and character of Kelly's images was
to illustrate the American west in an aes-
thetically pleasing manner; in contrast, the
purpose and character of Arribas search

engine was a means of providing an index
and access to images on the Internet. The
search engine ‘addfed] something new, with
a further purpose or different character, al-
tering [Kelly’s images] with new expression,
meaning, or message.

The court found fair use, even though
Arriba made commercial use of the images
by selling advertising on its site. Aithough a
commercial application weighs against fair
use, the United States Supreme Court has
rejected the concept that a commercial use
can never be a fair use, and a commercial
use is less important where a use is signifi-
cantly ‘transformative.*

The court found that Arriba's use of
Kelly's images did not harm the market for,
or the value of, Kelly's images.Arriba did not
directly exploit the images by selling them
or using them to promote the Arriba site.
Because Arriba used small, low resolution
images that would significantly lose their
clarity when enlarged, it was unlikely that a
user could use the thumbnails for illustra-
tive or esthetic purposes. The court found
that there was no way to view, create or sell
a full-sized image without going to the orig-
inating site, and Arriba’s search engine actu-
ally increased traffic to Kelly’s site.

The court relied on a recent fair use de-
cision by the United States Court of
Appeals for the First Circuit in Nunez v.
Caribbean International News Corp.” In
Nunez, the court found that a newspaper’s
use of a photograph created to be used ina
modelling portfolio was a transformative
fair use. The newspaper used the photo-
graph only after the model and the photo-
graph became the subject of a news story,
and therefore ‘the work was transformed
into news, creating a new meaning or pur-
pose for the work”®

Similarly, the Arriba Soft court found that
Arriba’s use was ‘transformative, and the
‘public benefit’ of the image search engine
technology outweighed the ‘minimal loss of
integrity to Kelly’s images.’

Arriba’s links to full-sized
images violated kelly’s
exclusive right to display

The court reached a contrary conclusion,
however, with regard to the full-sized im-
ages that were displayed as part of Arriba's
site through inline finks and framing.
Although most people understand that
copyright protects against unlawful copying,
the Copyright Act also protects against un-
lawful public display." Because Kelly's full-
size images were not copied onto Arriba’s
servers, Kelly's right of reproduction was
not violated. Nonetheless, the court held
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that Kelly established a prima facie case for
copyright infringement because Arriba vio-
lated Kelly’s exclusive right to publicly dis-
play his images when Arriba made them
appear as part of Arriba’s site through an in-
line link or frame.

The court noted that the Copyright Act’s
legislative history stated that ‘display’ in-
cludes ‘the projection of an image on a
screen or other surface by any method, the
transmission of any image by electronic or
other means, and the showing of an image
on a cathode ray tube, or similar viewing ap-
paratus connected with any sort of informa-
tion storage and retrieval system."' A display
made ‘publicly’ includes the transmission of
a display of a work to the public ‘by means of
any device or process, whether the mem-
bers of the public capable of receiving the
performance or display receive it in the
same place or in separate places and at the
same time or different times.”

The court stated that a ‘display is public
even if there is no proof that any of the po-
tential recipients was operating his receiving
apparatus at the time of the transmission.”
That the images were available for viewing
was sufficient; the fact that no one may have
seen the images goes to damages, not liability.

The court noted that it was the first case
to address the issue of whether inline finking
or framing violated a copyright owner’s pub-
lic display rights."* The court analogised to
Playboy Enterprises, Inc. v. Webbworld, Inc.,"*
where that court held that the owner of an
Internet site that downloaded images and
made the images avaifable from defendant’s
servers violated plaintiff’s exclusive right to
display its works, noting that a display in-
cluded allowing subscribers to view copy-
righted works on their computer monitors."

The court also held that Arriba’s display
of the full-sized images in this manner was

not a fair use. Unlike the thumbnail images
that were necessary to index and provide
access to images, the full-size display did
not enhance the search engine function.
Arriba did not add any new expression to
the images to make its use transformative,
but rather Arriba’s display of the full-sized
images served the same illustrative and
artistic purpose of, and therefore super-
seded, Kelly’s original images. Because
Arriba displayed the full-sized images as
part of the Arriba site, users would have no
reason to visit Kelly’s site, and Arriba
thereby harmed Kelly’s ability to license
images in all of its markets.

Decision may threaten
all internet linking

In some respects this decision represents a
coming of age for Internet jurisprudence.
The court handled the technical concepts
of crawlers and linking in an intelligent and
matter-of-fact way. It also recognised the
unique value of Internet search engines; by
giving users indexing and access capability
they provide value very different than the
underlying content. Internet businesses that
use third party content in ways very differ-
ent from the originally intended use may
find this decision justifies their actions.

At the same time, the court may have un-
wittingly opened a challenge to all Internet
linking. If Arriba’s links to Kelly's images con-
stitute a violation of Arriba’s exclusive right
to display, then any web link to third party
content is arguably a similar violation. If the
decision stands, websites with links facing
such a challenge will be forced to argue that
their linking is a fair use. Relying on such ar-
guments, both Arriba and the Electronic
Frontier Foundation, on Arriba’s behalf, have
filed briefs for a rehearing before the Ninth
Circuit.
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